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escape;" fails to provide for absolute privacy between the accused and his
attorney; 1 2 and fails to put "teeth" into the law by rendering the officer who
willfully refuses to allow the accused this right either civilly liable to the
13
or subject to criminal punishment.14
accused
LYLE R. CARLSON
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Defendant
corporation, a toy store, advertised merchandise as "20% to 40% off" by the
display of signs in its store windows. Upon proof of sale of three articles at
prices in excess of the prevailing price in the community, defendant was
convicted under a penal law pertaining to deceptive and misleading advertising. 1 On appeal the New York Court of Appeals held, three justices dissenting,
that defendant had the right to price merchandise and then discount it as
was deemed appropriate, but could not, by the use of deceptive advertising,
HIBITING UNTRUE, DECEPTIVE, AND MISLEADING ADVERTISEvrENTS. -

create the impression that its prices were lower than the prevailing price in

the community. People v. Minjac Corp., 4 N.Y.2d 320, 151 N.E.2d 180 (1958).
New York, as did most states, 2 enacted a variation of the Printers Ink
Model Statute, which makes false advertising a criminal offense, after it became evident that losses from fraudulent advertising were enormous and that
common law remedies did not furnish effectual reparation. 3 These statutes
are directed against the advertiser; 4 the organ of dissemination is not subject
5

to its terms.

The policy behind these statutes is directed to the rectification of two evils:
protect the public from entering into purchases and contracts to purchase
based upon representations in deceptive advertising, 6 and protect advertisers
from unfair competition occasioned by the use of such advertisements.' Since
the purpose of the statutes is to prevent s deceptive advertising it is immaterial

11.
12.
13.
14.

See
See
See
See

Minn. Stat. § 481:10 (1949).
Kansas Gen. Stat. Ann. § 62-1304a ('1949).
Idaho Code § 19:4115 (1947)
Ohio Rev. Code § 2935:16 (Baldwins 1955).

1. N. Y. Penal Law § 421; North Dakota has substantially the same statute, N. D.
Rev. Code § 51-1201 (1943).
The constitutionality of these statutes was challenged on
the basis of indefiniteness, but they were upheld. Commonwealth v. Reilly, 248 Mass.
1, 142 N.E. 915 (1924); Jasnowski v. Connolly, 192 Mich. 139, 158 N.W. 229 (1916).
2. The Regulation of Advertising, 56 Colum. L. Rev. 1018, 1058, 1098 (1956)
(Forty-three states have adopted a version of the model statute); 36 Yale L. J. 1155,
1157 (1927) (North Dakota was one of the first adopting the statute in 1913).
3. See State v. Bacon Publishing Co., 141 Kan. 734, 42 P.2d 960 (1935).
4. People v. Wahl, 39 Cal. App.2d 771, 100 P.2d 550 (1940)
(fact that others
wrote ad and defendant acted on orders in causing it to be publisbed is no excuse). N.
D. Rev. Code § 51-1202 (1943) (punishment for one aiding another in violation of
§ 51-1201).
5. See State v. Bacon Publishing Co., 141 Kan. 734, 42 P.2d 960 (1935); Amalgamated Furniture Factories v. Rochester Times Union, 128 Mics. 673, 219 N. Y. Supp.
705 (Sup. Ct. 1927) (Newspaper which had sold advertising space may refuse to perform contract if advertisement is of prohibited character because it need not cooperate
knowingly in the commission of a crime); Goldsmith v. Jewish Press 'Publishing Co.,
118 Mics. 789, 195 N. Y. Supp. 37 (Sup. Ct. 1922) (organ of dissemination not required to censor advertisements, but intimation that publication after notice of unlawful
nature of ad is an improper act for which there might be prosecution).
6. See State v. Andrew Schoch,"Grocery Co., 193 Minn. 91, 257 N.W. 810 (1934).
7. See People v. Glubo, 5 App. Div.2d 527, 174 N. Y. S.2d 159 (2d Dep't 1958).
8. Ibid.
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whether the advertiser has (a) knowledge of the deception,9 (b) the intent
to deceive, 10 (c) induced reliance in a deceived victim,"' (d) consummated
a sale. 12 The only intent which is material is the patent intent of the advertiser to sell"- without reference to any latent intent to utimately withhold
14
sale of the advertised product or service.
The statutes apply only to the dissemination of printed advertisements' 5
offering a sale, ' but deception to attract inquiries concerning an item to be
sold has been included. 1 7 However, inveigling customers into the place of
business seems not to be a violation.' s After advertising a product as being
held for sale it must be sold at the time and with the qualities advertised.19
It is not essential to prosecution that standard or grade criterion, used in
the description of godds, be established by law; settled standards or grades
common to the trade in the particular commodity are sufflcient.20 Though
the publication be literally true, it may be deceptive by implication, 2 1 and
any use of terms understood by dealers and experts, but which deceive the
general public, is a violation." Use of indefinite terms in the ad has been
held to reserve to the advertiser the right to judge questions arising under
3
the advertisement for irnself.'
9. State v. Silverman, 116 N.J.L. 242, 183 Atl. 178 (1936). Some statutes may
by their terms require knowledge. See, e.g., Vernon's Texas St. (1948) Art. 1554. Pincus
%-.State, 126 Tex. Crim. 188, 70 S.W.2d 417 (1934) (part of Art. 1554 penalizing one
who by reasonable diligence or inquiry could have known of deception or misleading
held invalid, but separable from rest of statute).
10. People v. Whal, 39 Cal. App.2d 771, 100 P.2d 550 (1910); State v. Bacon Publishing Co., 141 Kan. 734, 42 P.2d 960 (1935).
11. Ex parte O'Conner, 80 Cal. App. 647, 252 Pac. 730 (1927); People v. Kelly, 204
Misc. 145, 147, 122 N.Y. S.2d 248 (Sup. Ct. 1953).
12. Ex parte O'Conner, supra note 11; People v. Glubo, 5 App. Div. 527, 174 N.Y.S.2d
159 (2d Dep't 1958).
But, in Beam v. State, 106 Tex. Crim. 311, 292 S.W. 239
(1927), it was held that failure to aver that defendant w-s to rc ce:v any benefit or that
the public was to assume any obligation or part wth anything of value was fatal.
13. See State v. Bacon Publishing Co., 141 Kan. 743, 42 P.2d 963 (1935); N.D.
Rev. Code § 51-1201 (1913) states, -. . . wth intnt to sell, d:s-,,os' of, increase the
consumption of, or induce public to enter into an obl'gat'on r-lative to, or to acquire
title or interest in any . . ."
14. People v. Gluho, 5 App. Div.2d 527, 174 N.Y. S.2d 159 (2d Dep't 1958).
15. See People v. Byrnes, 117 Co'o, 528, 190 P.2d 584 (i9!8). N. D. Rev. Code §
51-1201 (1943), ". . . shall make, publish, d:ss smint-. c:rculat', or place before the
public, or directly or indirectly shall cause to be made, published. d:ss-minated, circulated,
or placed before the public in a newspaper or oth-r publicaton, or in the fornm of a
book, notice, handbill, poster, bill, circular, pamphlrt. t-b, l'bel, l'tter, or in any other
way . . ." Under the rule of eiusdem generis oral solicitation was excluded in State
v. Cusick, 248 Iowa 1168. 84 N.W.2d 554 (1957).
16. E.g., N. D. Rev. Code § 51-1201 (1943). State v. Carruthers, 21 S.W.2d 895
(Mo. 1929) (advertisement for purchase). People v. Nessler, 19S Ann. Div. 362, 190
N.Y. Supp. 506 (1921) (false statement concerning comp-t'tor's orodut).
17. People v. Byrns, 117 Co'o. 528, 190 P.21 581 (19'8); N. D. Rev. Code §
51-1201 (1943), ". . . increase the consumpton o', or induc. th- public . . ."
18. People v. Le Winter Radio Stores, Inc., 256 A-sp. Div. 1098, 11 N.Y.S.2d 689
(2d Dep't 1939). In People v. Glubo, 5 App. Div.2d 527, 174 N. Y. S.2d 159 (2d Dep't'
1958), the court nualificd its pos'tion and cast doubt on any future ho~ding.
This court
did, however, hold that if an advertiser tempo'ariTv s lls crtain adv-rt:sed items at a
loss, but covertly harbors the intention, after est'ablishing rapport w:th the customer, of
trying to sell him other unadverised items at a profit there is no v'o'at'on. The loss on
an advertised "loss leader" is in effect part of the cost oc the adve-t's'ng itself.
19. See State v. Hennan Krasne, 103 Neb. 11, 170 N.WV. 494 (1918).
20. People v. Chas. E. Austin, Inc.. 301 Mich. 456, 3 N.W.2d 841 (1942).
21. People v. Wahl, 39 Cal. App.2d 771, 100 P.2d 550 (1940)
(Advertisement had
read, "Special sale Firestone Convoy Tubes 50% off regular first line tube list price."
Convoy tubes were third line).*
22. People v. Wahl, s-upra note 21; State v. Gitelman, 221 Minn. 122 21 N.W.2d 198
(1945).
23. People v. Boxy Theater, 8 N.Y.S.2d 92 (City Maj. Ct. 1938).
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In practice the statutes have had little effect in suppressing fraudulent
advertising. Some states at first were rather lenient and unwilling to convict. 2 4
Most jurisdictions have never used the statute and only a few have initiated
more than a handful of prosecutions. 25 Failure to use the statutes is certainly
not due to the absence of fraudulent advertising-yearly losses from this phase
of white-collar crime are staggering 26 - but state prosecuting agencies seem
to be preoccupied in matters considered more pressing. 27 Further the public
fails to realize that fraudulent advertising is a crime. 26 Diligent prosecution
would in many cases publicize its disgraceful effects labeling such conduct
criminal. The potential protection these statutes can give to the public and
honest advertisers can be utilized fully only through effective enforcement
29
by responsible state officials.
WILLIAM F.
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transported their daughter from their home in Ohio to West Virginia where
they procured a marriage license by representing her age as seventeen when
in fact it was eleven; she was then married in West Virginia where the
marriage was legal. Upon returning to Ohio, complaints were issued charging
the parents with contributing to the delinquency of a minor in violation of
an Ohio statute.' The Supreme Court of Ohio held, two justices dissenting,
that the action of the parents in enabling their minor child to marry "tended"
to cause the child to become delinquent in the future which was sufficient
ground for conviction under the statute. State v. Gans, 151 N.E.2d 709
(Ohio 1958).
Reported cases in the field of prosecutions for contributing to the delinquency of a minor are very few. Various reasons exist for this, the major
reason being that most of the parents convicted lacked the funds necdssary
to appeal their convictions to a higher court.2 It appears from these cases
that have arisen that the majority in the instant case was on sound ground in
their opinion. The prevailing view of most courts is that in order to convict
a parent of contributing to the delinquency of a minor, the minor need not
have been actually adjudged delinquent; rather, all that needs to be shown
is that the conduct of the parents "tends" to cause the minor to become
3
delinquent.
24. Cf. State v. Massey, 95 Wash. 1, 163 Pac. 7 (1917).
25. The Regulation of Advertising, supra note 2 at 1063. There is no reported appellate case involving the North Dakota statute.
26. Barnes and Teeters, New Horizons in Criminology, 15 (2d ed. 1951).
27. The Regulation of Advertising, supra note 2 at 1064.
28. Barnes and Teeters, op. cit. supra note 26 at 13. N. D. Rev. Code I 51-1202
(1943) (labels violation of § 51-1202 -a misdemeanor and provides for a penalty).
- 29. The Regulation of Advertising, supra note 2 at 1063. N. D. Rev. Code § 51-1203
(1943) provides for enforcement.
1. Ohio Rev. Code § 2151.41 (1955) "No person shall abuse a child or aid, abet, induce, cause, encourage, or contribute to the . . . delinquency of a child . . . or act in
such a way tending to cause delinquency in such child
2. Ludwig, Delinquent Parents and The Criminal Law, 5 Vand. L. Rev. 719, 726
(1952).
3. State v. Davis, 58 Ariz. 444, 120 P.2d 808 (1942); State v. Scallon, 201
La.
1026, 10 So.2d 885 (1942). See Smithson v. State, 34 Ala. App. 343, 39 So.2d 678

